TUPE & Equal Pay

Introduction
The contracting out of staff and equal pay are two significant issues for UNISON.  This paper will examine the interaction between two major areas of employment law, the transfer of undertakings and equal pay.

The Transfer of Undertakings (Protection of Employment) Regulations 2006 (‘TUPE’) have significant consequences for those bringing equal pay claims.  This paper will examine this issue through the recent leading case of Sodexho v Gutridge & Others [2008] IRLR 752 (‘Sodexho’).  

Background law: The Transfer of Undertakings (Protection of Employment) Regulations 2006
Regulation 4(1) of TUPE provides that: 

‘… a relevant transfer shall not operate so as to terminate the contract of employment of any person employed by the transferor and assigned to the organised grouping of resources or employees that is subject to the relevant transfer, which would otherwise be terminated by the transfer, but any such contract shall have the effect after the transfer as if originally made between the person so employed and the transferee.’
Regulation 4(2) of TUPE provides that:

‘… on the completion of a relevant transfer – 

a) all the transferor’s rights, powers, duties and liabilities under or in connection with any such contract shall be transferred by virtue of this regulation to the transferee; and

b) any act or omission before the transfer is complete, of or in relation to the transferor in respect of that contract or a person assigned to that organised grouping of resources or employees, shall be deemed to have been act or omission of or in relation to the transferee.’

In short, following a relevant transfer, the liabilities of the transferor in respect of a transferred employee become the responsibility of the transferee.  An exception to this is pension rights, the liabilities for which do not transfer.

Background law: Equal Pay Act 1970
Section 1(1) of the Equal Pay Act 1970 (EPA) provides that:

‘If the terms of a contract under which a woman is employed at an establishment in Great Britain does not include (directly or by reference to a collective agreement or otherwise) an equality clause they shall be deemed to include one.’

Section 1(2) EPA sets out in detail the operation of the equality clause which can be summarised as a woman has the right to equal treatment with a man in the same employment if she is employed in: 

· ‘like work’; or

· ‘work rated as equivalent’; or

· ‘work of equal value’.

Where a man’s contract is more favourable than a comparative woman’s then the effect of the equality clause is to automatically bring the woman’s contractual terms up to the more favourable standard of the comparator male’s either by modifying the relevant term in her contract or if no such term exists by inserting the necessary term into her contract.

Unlike in other areas of discrimination law, there is a requirement under the EPA for those bringing an equal pay claim to identify an actual comparator ‘in the same employment’ in order to succeed with a claim.  A hypothetical comparator will not suffice.

There are strict time limits within which an equal pay claim can be brought and these are set out in section 2ZA EPA.  Normally, the time limit for bringing a claim for an equal pay case is ‘6 months after the last day on which the woman was employed in the employment.’  This issue, in practice and in the context of TUPE, is far more complicated as is discussed in more detail below.
The EPA also sets out a limit upon the number of years of pay arrears which can be claimed by a woman bring an equal pay claim at section 2ZB.  Normally a woman in England and Wales can only claim 6 years (5 years in Scotland) of arrears back from the date on which proceedings were issued.

Background law: time limits
As indicated above the time limits for bringing an equal pay claim are strictly set at 6 months from the last day the woman is ‘employed in the employment’.  Clearly the termination of employment is an identifiable end of ‘the employment’.  However, case law has held that this time limit can start to run when a woman remains employed by the same employer but where there have been alterations to her terms and conditions – for example changes to work times
.  

In the context of TUPE this inevitably raises questions as to whether ‘the employment’ as defined for the purposes of the EPA can be deemed to be continuing when an employee transfers from one employer – the transferor – to another – the transferee.  The consequence of ‘the employment’ ending at transfer would be that the 6 months time limit for bringing a claim will run from the date of transfer.  If however, ‘the employment’ is deemed to be continuing then the time limit would not start to run until 6 months from the date of the end of ‘the employment’ with the transferee.

In order to fully consider Sodexho it is first necessary to outline the principles outlined in the case of Powerhouse Retail Ltd & Others v Burroughs & Others [2006] IRLR 381 (‘Powerhouse’).  This was an equal pay claim which concerned the exclusion of part-time (female) workers from occupational pension schemes.  In this case the House of Lords ruled that a claim must be brought within 6 months of the end of the employment to which the claim relates.  TUPE does not transfer liabilities in relation to pension rights and the House of Lords held that the time limit for bringing a claim was 6 months from the date of transfer and such a claim should be brought against the transferor and not the transferee.

The question that Powerhouse then raises is whether this is the position in relation to pension cases only or whether the same analysis must be applied to equal pay cases and TUPE not involving a pension element.  This is an issue which is clarified by the case of Sodexho.
Sodexho: background facts
The background facts to Sodexho can be summarised as follows:
· Claimants (Cs) employed by North Tees and Hartlepool NHS Trust prior to 1 July 2001

· Cs were mainly cleaners working at Hartlepool General Hospital

· Cs comparators were maintenance assistants employed by North Tess and Hartlepool NHS Trust prior to 1 July 2001

· All Cs transferred to the Respondent (R) on 1 July 2001

· None of the comparators transferred

The Claimants lodged equal pay claims against the Respondents in December 2006 arguing that the effect of the equality clause was to give them enhanced contractual rights – initially the responsibility of the transferor and subsequently the responsibility of the transferee after the transfer took place.

The Claimants did not argue that they were entitled to continue to compare themselves with the employees who had not transferred.  They also conceded that they could not receive the benefit of improvements to their comparators’ terms and conditions which took place post transfer.  They were simply seeking to enforce the rights which had arisen before they transferred against the transferee post transfer.

Sodexho: Employment Appeal Tribunal judgment
Mr Justice Elias, President of the Employment Appeal Tribunal (as he then was) ruled in this case that the Claimants could ‘enforce their equal pay claims in so far as they relate to the failure by the transferee to honour their contracts’.  Mr Justice Elias held however that, following Powerhouse (which he determined was applied broader principles which extended beyond the issue of the fact that pension rights do not transfer under TUPE), it was too late to enforce a claim in relation to liability incurred by the transferor before the transfer.  

The significant principles arising from this judgement are as follows:

· ‘…the six-month time limit runs from the date of transfer itself for all equal pay claims which derive from the equality clause with the transferor, at least with respect to alleged breaches by the transferor.  This is so whether liability for breach transfers pursuant to TUPE or not.’  
· ‘… the equality clause does not simply hover over the employment relationship between an employer and employee; it bites once the conditions for its application are met.’  However, the equality clause itself does not transfer rather, ‘… after the transfer… the claimant is enforcing a contractual right which is derived from the equality clause operating with respect to the transferor.  She could enforce against the transferee such terms as were enforceable against the transferor.’
· While the equality clause itself does not transfer, ‘the contractual liability derived from it transfers and … the employee must be entitled to enforce that right as if it had arisen under an equality clause with the transferee.’
This case is very significant.  It clarifies that women who are TUPE transferred to another employer must bring any equal pay claims they have against their original employer (the transferor) within 6 months of the transfer in order for them to maximise their ability to exercise their right to full back pay (subject to the statutory maximums).  However, where such in equality arises by virtue of the application of an equality clause prior to transfer and the new employer (the transferee) fails to address the issue and honour her contractual rights she will have a separate claim against the transferee and the time limit for bringing that claim will not start to run until the end of that employment.  

Conclusion
It goes without saying that the Sodexho case is a very important decision going some way to extending important protections to vulnerable employees.  The current economic climate will no doubt lead to the breaking up and changing of ownership of businesses.  Equality cannot be ignored or compromised as an economic inconvenience.  It is important that trade unions use the protections and clarifications which arise from this case to ensure that the rights of female members to equal pay are not sacrificed as an economic luxury rather than the necessity that they are.
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� McMaster & Ors v Perth & Kinross Council [2008] UKEATS/0026/08.  The case of Joss & Others v Cumbria County Council also considers a similar issue in relation to whether the signing of a new contract in response to a variation of contractual terms.  The issue was considered by the Court of Appeal at a hearing in October 2008 and judgment is awaited.
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